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Introduction:

    United States federal government agencies have locked in battle against California State agencies over the issue of prescribed burns on the lands of the former Fort Ord. These lands are what remain of a 1993-estimated 12,000 acres of former military maneuver and training space, as well as impact area for weapons firing ranges, that require cleanup in conjunction with closure of the military base.
  The Monterey Bay Unified Air Pollution Control District filed a lawsuit against the Army in 1999 to freeze prescribed burns because of public health concerns and jurisdictional issues.
  Until the US District Court judge ruled in mid-March 2001 against any bans, the deadlock slowed cleanup efforts on the former Fort Ord.  However, the procedures Judge Ronald Whyte required for the Army to resume burning range lands will likely take several months to complete, and canceled any burning plans for summer 2001.
  Conflict still hangs in the air.

    At the federal level, the Army, the Environmental Protection Agency (EPA), and the Bureau of Land Management (BLM) shoulder the responsibility to clear ordnance and explosives (OE) from approximately 9,000 acres of land. Further complicating the issue is the US Department of the Interior’s Fish and Wildlife Service (USFWS) position.  This federal agency raised the point that in 1993 the Army agreed to conduct periodic burns of the maritime chaparral land in accordance with a habitat management plan to preserve and protect important flora and fauna species in the area.
  The Army, more accustomed to conflict with a combatant adversary, has found its peacetime training and other activity under increased scrutiny.  In Fort Bliss, Texas, issues surrounded the preservation of artifacts that archaeologists determined were remnants of settlers who lived in the area 1500 years ago.  Discovery of potsherds and evidence of dwellings have increased “No Maneuver” space, and restricted planning for and execution of large-scale maneuver training.  In Hawaii, the Army is fighting to maintain live-fire maneuver ranges that conflict with the concerns of local people.  Locals say the Army’s Makua Military Reservation occupies a sacred place, the mythical birthplace of the Hawaiian people, and insist the military cease training there.
  

    Given the ethic that there is no more “wasteland” area devoid of value, as well as the fact that populations are growing and encroaching on once-remote military reservations, these land-use conflicts could grow in frequency and intensity.  The diversity of issues among cases precludes a blanket policy that would solve current and future problems.  However, determining solutions to current issues; quickly, efficiently, and carefully handling the cases; and publicizing the results of successful outcomes would contribute to defusing future conflicts.

    This paper is an attempted step in that direction, with a goal to resolve the Fort Ord land clearance issues.  Specifically, this paper will: address convening concerned parties to determine the optimum solution(s); research for agreement on the facts; and serve as a guide to outline the consensus-building process.  

Background:

    The Fort Ord military installation in Monterey, California served the United States Army from 1917 until its official closure in 1994 under the Base Realignment and Closure (BRAC) Act.
  Through two world wars, the Korean and Vietnam Wars, as well as recent operations in Panama and the Middle East, soldiers trained, staged, and deployed worldwide from Fort Ord.  The Ord Military Community’s current military use is to house military personnel attending area schools like the Naval Postgraduate School and the Defense Language Institute, and little military training occurs on the former base lands.  Nearly half of the 28,514 acres of the former base belong or will belong to the Bureau of Land Management for habitat preservation and recreational use.
  

    Another major portion has undergone conversion to educational use, with the 1996 opening of California State University at Monterey Bay (CSUMB) and planning for the University of California Monterey Bay Educational, Science and Technology (UCMBEST) Center.  Additional educational facilities, planned or already in use, include Golden Gate University, Monterey College of Law, York School, and the Monterey Institute of Astronomy.
  

    Land transfer and management have largely occurred since 1994 under the supervision of the state-created Fort Ord Reuse Authority (FORA).
  This provisional agency monitors all aspects of the conversion and turnover of the former Fort Ord, representing a marriage of federal, state and local entities.  FORA acts in accordance with direction from a governing board, consisting of members from the following entities:
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The FORA Board periodically meets to discuss reuse and how best to meet the various communities’ needs for public and commercial land use.

    In accordance with federal laws under the BRAC plan, the US Army Corps of Engineers has evaluated conditions, prepared for, and cleaned up hazardous materials.  In conjunction with the Corps’ efforts, a host of other federal, state, and local agencies monitor methods and results.  Efforts of these groups have already accomplished a great deal of environmental cleanup.  Results include soil remediation around underground fuel storage tanks; coastal small-arms firing ranges cleanup, where lead bullets were extracted from the sand and the dunes restored to a natural state; and landfill excavation with unrestricted reuse.

    Despite the successes, however, concerns about the inland firing ranges provide serious obstacles to future development.  Conflict centers on the cleanup and safety certification of approximately 6,600 acres, where the Army feels that the most effective way to clear OE from the land is to burn the vegetation so crews can then see and remove residue.
  In September 2000, the US District Court for Northern California heard the case of the Monterey Bay Unified Air Pollution District versus the US Army.  The main tasks were to determine the legalities of burning a tract of land in 1998, while considering safety, pollution, and habitat management issues associated with the charges.

    An initial look shows that contrary laws are at the root of the problem.  From the US Fish and Wildlife Service standpoint, the US Army has an obligation under a 1997 Habitat Management Plan to carry out periodic prescribed burns.
  This legal standing conflicts with the Regional Air Board, a state institution concerned with effects on air quality that could result from burning land covered with hazardous materials.  Both organizations have flexibility to allow for mitigating circumstances, but would require revisions to plans already in place.

    With litigation heretofore the primary conflict management tool, press coverage has increased public awareness and interest.  In response, the Fort Ord BRAC team had scheduled symposia for April and May 2001 to engage in further public discussion on intent to test burn a 580-acre tract of land in summer 2001.  Although the Judge Whyte’s decision allows a burn, the Army says need more time to prepare.
  The time clearly has come for authoritative mediation and closure on this issue of how to clear the land of OE.
Recommendation to Convene a Consensus-Building Forum:

    To both define and to decide whether to enter a multi-party collaborative process, the following eight criteria
 show applicability to the Fort Ord case:
1. The issues in the dispute can be clearly defined.  Legal statutes define many issues.  With laws and agreements comprising the makeup of different agencies’ requests and needs, clear delineation is possible.
2. The issues do not focus primarily on constitutional rights or basic societal values.  In this case, the issues lean toward legal rights and insurance of basic safety rights.  However, ample room for mitigation and precautionary measures offset the strict legal measures that conflict.
3. There are a number of underlying interests, allowing room for tradeoffs.  Seaside, Del Rey Oaks, Monterey, and Salinas want increased housing and development options for their communities.  Without resolution and completion of the burn issue, land transfers that will satisfy these desires will not occur.  Looking at safety, clearance of OE is of paramount concern.
4. The primary parties involved in the conflict are readily identifiable.  The legal processes into which the parties have already entered identify a majority of the primary parties.
5. Each party has, or could designate, a legitimate spokesperson. The collaboration and activism that has already developed during the Fort Ord conversion process shows various groups have sufficient structure and spokespeople.
6. There is a relative balance of power between the parties.  With the March 2001 court decision, the unilateral power the plaintiffs previously exercised has diminished.  The Army and FORA recognize the need to consider certain issues, and compliance fits the collaborative process criteria.
7. The parties are likely to have continuing relations.  Members of the communities surrounding the former Fort Ord will someday become residents and caretakers of the land that was Fort Ord.  There is no end to the relationship of these stakeholders and their issues.
8. There is a realistic deadline for completion of the process.  Although this case has been in dispute since 1998, there is no crisis-type sense of urgency, but a desire to finish the task of land transfer exists.
    Past litigation has insufficiently addressed all issues and has further delayed the action that federal law under the Base Realignment and Closure Act mandated to complete the turnover process.  The parties protesting the burn have more reason to enter a collaborative process.  They will want to determine procedures, provide checks and balances, and ensure that issues to protect social health remain at the forefront.  

    Based on the eight criteria, the history of the burn, and the recent court decision, it is strongly recommended that all concerned parties enter a collaborative process.  This management scenario would build consensus to determine the optimum method to handle clearance of lands on the former Fort Ord with due consideration of the issues each party advances.

Preliminary Recommended Participants:

    See Appendix 1 for a tabular view of proposed stakeholders, their positions, and their interests.  This list is strictly a working, preliminary account that constitutes neither inclusion nor exclusion with respect to a conflict mediation session.  The conflict mediator will determine the final list of attendees after careful consultation with the necessary parties.  As a recommendation, the mediation participants should identify the decision-makers, hereby known as primary stakeholders -- those parties who can block implementation of an agreement -- and stakeholder observers, interested parties who have a stake but cannot necessarily block action.  These critical selections will balance the information flow, maintain order, and contribute to a meaningful and final management scheme for this conflict.

    The litigious society surrounding Fort Ord brings into question any claim to thorough inclusion of all people.  This preliminary stakeholder list must also provide for entry into the mediation process of parties that may not have appeared in previous litigation cases.  However, to reach a degree of finality, from the outset of any collaborative process the mediator must affirm general coalitions and representative relationships.

     As already noted, many interest groups have emerged throughout the closure and reuse process.  The Restoration Advisory Board (RAB), a body the BRAC Act created to link the local communities to the federal government, formed to provide input into how best to use the land of the former Fort Ord.  Over the years, this forum for discussion turned into one that an experienced nongovernmental organization director called “one of the most dysfunctional in the country.”
  The commander of Army activity on the Monterey Peninsula recommended that the Department of Defense disband the local RAB as it bogged down in procedural issues rather than providing substantive assistance for Fort Ord reuse.
  The monthly Community Involvement Workshops sufficed to replace the RAB for many of the purposes, but were not structured to lose focus in unproductive discussion over rules of order.  However, neither the RAB nor the workshops provided the power that the collaborative process offers.  Multi-party stakeholder collaboration would seek to bring parties into cooperative engagement to focus on the issues, not parochial positions, create options for mutual gain, and use objective criteria to judge the merits of the options.

Scope of the Forum:

    Keeping in mind previous litigation and submissions from concerned community members to the FORA Board, the essential issues for discussion are:  (1) how to clear the range lands for transfer;  (2) how to comply with long-term habitat management for maritime chaparral;  (3) how to approve and monitor efforts to remedy the hazards.  Because perceptions on all sides have driven parties to defend positions rather than focus on issues, at this point we must describe the issues in their own context.  The difficulty is separating issues from who supports or condemns them, and for what reasons.  Additionally, interviewing stakeholders and initiating the mediation process may alter or add to these primary issues; but the baseline for consideration follows.

    How to clear the range lands for transfer.  The land at issue will transfer—or convey—to the BLM, the city of Del Rey Oaks, and the city of Seaside.  To meet the need for public safety when reusing the lands of the former Fort Ord, any method or combination of methods must accomplish the ultimate goal of cleaning and divesting the land of its hazardous materials.  While the burn has received the greatest amount of publicity and press coverage, other methods have arisen for consideration.  Focusing on this issue of how best to clear ranges, concerned parties must prepare options for consideration in advance.  Although analysis and proposals should demonstrate a degree of consideration for timeliness, economics, and practicality of a method, the bottom line is to clear the land for future use without endangering workers, habitat, or local residents and property.  

    How to comply with long-term habitat management for maritime chaparral.  The US Fish and Wildlife Service (FWS) Habitat Management Plan (HMP) called for controlled, periodic burns of the Central Maritime Chaparral indigenous to the lands of the former Fort Ord.  Without the burns, the Army would have violated the HMP.  With the Army’s agreement to burn, the FWS had refrained from listing several species of plants under the Endangered Species Act.
  Without controlled burns, the FWS might have to reverse its stance and list these species as endangered.  Upon resolution of the first issue, the disputants must still grapple with how best to comply with the HMP, currently requiring burns.  

    How to monitor and approve efforts to remedy the hazards.  Residents and government agencies have the responsibility and obligation to provide mutual information and input to parties engaged in remediation activity on Fort Ord.  Residents demand specifics on hazards that affect health and property, complete with toxicological reports and chemical analyses.  BRAC facilitates community input through a variety of fora, and has developed processes to inform and gain permitting or approval from various state and local agencies.  However, court cases and letters from various parties indicate discontent; and, as an issue in the dispute, collaboration should focus on finding an adequate method to provide for sufficient communication on the reuse of Fort Ord.

    The collaborative process should result in a binding decision that precludes future litigation or contrary action from the concerned parties.  The BRAC requirement is to have a formal Record of Decision (ROD) before continuing with its remedial action.
  This ROD, as mandated by federal law, results from a prescribed chain of events similar to the intended collaborative process this paper would provide.  The collaborative process could complement the ROD process, both of which involve public meetings, remedial investigation and feasibility study, proposed plans, and course of action approval.  This ROD should demonstrate agreement among the parties and would be the product of the collaborative process.  

    The goal to develop the ROD emphasizes that decision-makers must be active participants throughout this collaborative process.  While certain parties will represent constituents who are not present, therefore requiring time to review and gain acceptance from those groups, mediation will be most effective if the main actors are present.  In so doing, the collaborative group will have greater power to make the majority of the decisions necessary to resolve this conflict.

    While the BRAC office at Fort Ord will be the primary user of the ROD, all involved parties will provide input and participate in the process, and thereby have entitlement to the document as their own.  Modification, however, will not be practical if other agencies or organizations require different documents, because the result should be a single-source document representing common agreement.  If, during the preparation for mediation or during the course of collaboration, a significant need arises for document formats that differ from that of the ROD, mediation will determine the most useful product to develop.

    The ongoing series of legal cases with the various points and sub-points, brings about a scoreboard mentality with each party tallying results to determine wins and losses.  The goal of this recommended collaborative process is to develop a formal agreement that represents only “wins” for all involved parties.  With inclusion of all necessary participants in the process, the agreement depends on each party’s satisfaction with the resulting product, a product developed through multi-party collaboration.  The ultimate result is expedited transfer of former Fort Ord property for reuse.

Procedural Recommendations:

    Fixing the focus on the ultimate goal, a safe transfer of Fort Ord land, the convened parties can develop a plan under so-called backwards-planning management principles.  To transfer the land it must be safe.  To certify the safety of that land, remedial action must occur to take it from the present hazardous state to the desired, clean state.  In order to clean up the dangerous OE in the area concerned, a solid plan and method must exist to bring about the action.  Deriving this intermediate checkpoint must be the focal point of the collaborative process this paper advocates.  Regardless of previous conflicts, legal disputes, and personal differences, the goals remain unchanged.  History, while providing some foundation on essential points and procedural concerns, only serves to delay or complicate the steps to those endstates.  

    The collaborative process begins with a fresh look at individual issues surrounding the three main issues from the “Scope of the Forum” section.  Sufficient retreat and conference facilities exist on the Monterey Peninsula, and for the sake of convenience, economics, and logistics, the recommendation is to have a week-long session in a local establishment.  This initial week should focus on developing a draft proposal that would then go before constituents for review.  After a reasonable period, not more than one month later, a 2-3 day session would finalize the document and formalize the Record of Decision (or equivalent).  Although no party should fail to attend because of insufficient financial resources, the recommendation is that a billing or fee-based relationship develops between a professional mediator and the parties participating in the collaboration.  This provision should limit the scope of the attendees to the true actors with personal stake and ability to make a lasting decision, and ensure quality mediation.  

    Preceding the collaborative process, a preparation period of reasonable length must be set.  During this designated period, the hired mediator should confirm the attendees and interview them to determine detailed familiarity with disputants and their issues.  Additionally, each participant should circulate pre-mediation briefs to all concerned parties, maximizing transparency on positions, concerns and issues.  The greater the preparation, the better the collaboration; the better the collaboration, the better the product.  Groups and the mediator must take diligent care to be open and honest about organizational structures, ability of participants to decide on approval and implementation of the plan, and potential breakdowns in the process that may be relevant.  

    As an aspect of good arbitration, the first order of business with all parties at the table is joint agreement on how to conduct the multi-party collaborative negotiations.  These ground rules should codify items such as:  scheduling of meetings, who speaks, time limits, role of the mediator, how to handle impasse, use of caucus, consensus, confidentiality, media access, payments for facilities and mediation procedure costs, legality, and records of the process.  These items are a minimum set of rules, with final agreement taking a step towards the overall objective, the type of product this process will develop.  The mediator should guide the ground rules development, but the group itself must own the ground rules and determine how best to handle the diverse interests and complications that will arise during negotiations.  Reiterating an earlier point, due diligence in the interviews between the mediator and parties will help determine aspects of the ground rules that require special attention.

Conclusion and Next Steps:

    The time has arrived to take control of Fort Ord reuse activity.  More than a decade has elapsed since the 1990 BRAC announcement that Fort Ord would close.
  Several lawsuits and many hard feelings later, a significant portion of the base remains unusable and valuable time has been lost awaiting judiciary review to undergo the necessary action to make it safe.  With the recent conclusion of the case involving the Pollution Control District and the Army, the time is ripe to take immediate steps that will refine District Court Judge Whyte’s findings and develop a consensus of how to move forward.  Immediate initiation of the convening process will capitalize on the fresh information and informed interest in the burning issue at the former Fort Ord.

    Putting the burn issue into the bigger picture, a recent comment from an astute observer pointed out that had the land transfer already occurred, development could alleviate the impacts of the projected economic slowdown.
  In his mind, the timing would have been such that exercising a development plan would increase growth and provide employment for those who currently might face lack of work.  Not only has the land transfer not occurred, it has lain idle at great expense in real legal costs and opportunity costs that are open for speculation.  In order to prevent further waste and inactivity, there appears to be strong impetus to enter a collaborative process.

    Much of this paper assumed that collaboration to solve the issues surrounding the former Fort Ord burn was desirable and possible.  The time has come to determine the veracity of these assumptions.  Recommendation is that at least one responsible party hires a mediation expert to explore the feasibility of initiating this process.  The initial extent of research should focus on refining the stakeholder list in Appendix 1, as well as developing the information in the “Procedural Recommendations” section.  The vehicle to accomplish the bulk of this preparatory research would be the interview in Appendix 2, Proposed Interview Questions.  The hired mediator would ultimately determine modifications and specific additions or deletions to fit this case, in accordance with findings emerging from that expert’s research phase.  The intent of this appendix is to provide the mediator, the hiring agency, and the potential participants with an initial expectation.  The multi-party collaborative process is not a forum like the RAB, the monthly Community Involvement Workshops, or the courtrooms that had previously been the fora to influence Fort Ord reuse.  

    On October 27, 2000, a group of nine congressmen sent then-Secretary of Defense William Cohen an open letter appealing for a solid policy on unexploded ordnance contamination and cleanup.
  While local US Congressman Sam Farr is one of the signatories, this issue is a primary concern not only here, but also throughout the United States.  The sooner the Fort Ord issue reaches a progressive conclusion, the more likely it is that other cases can follow it as a model for their own success.
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Appendix 1.  Preliminary Stakeholder Analysis

Table 1.  Preliminary Primary Stakeholders

	STAKEHOLDER
	POSITION(S)
	INTEREST(S)

	1.  US Army
	Burn land
	Ensure safe cleanup;  Comply with FWS Habitat Management Plan (HMP)

	2.  Environmental Protection Agency
	Burn within safe limits
	Ensure safe cleanup;  Comply with HMP;  Ensure sustained, long-term environmental quality

	3.  Fish and Wildlife Service
	Burn land
	Enforce Habitat Management Plan, 

protect endangered species

	4.  Monterey Bay Unified Air Pollution Control District
	No burn
	Ensure healthy air quality for citizenry of Monterey Bay

	5.  Department of Toxic Substance Control
	No burn
	Ensure healthy air quality for citizenry of California;  Ensure safety of citizenry

	6.  Fort Ord Reuse Authority Board
	Mixed
	Wants land free for turnover;  bound to protect safety of citizenry

	7.  Life 2000/Save Our Air Resources (SOAR)
	No burn
	Toxicity released from burns will harm human health

	8.  California Public Research Interest Group
	No burn
	Toxicity released from burns will harm human health

	9.  Environmental Justice Network
	Burn within safe limits
	Ensure safe cleanup; watch out for imminent dangers to children and community

	10. Marina Mayor Perrine, 

FORA Bd Chair
	Unknown
	Awaiting response, 4/23/01

	11. Seaside Mayor Smith, 

FORA 1st Vice Chair
	Burn within safe limits
	Carefully manage the burn from preparation to completion; prudence in control and community awareness will lead to success 

	12. Del Rey Oaks Mayor Barlich, FORA 2nd Vice Chair 
	Unknown
	Awaiting response, 4/23/01

	13.  Mayor Caballero, Salinas
	Mixed
	Case by case basis;  some burns inherently more dangerous; advocates “state of art technology”

	14.  Monterey County Supervisors Johnsen, Calcagno, Pennycook, 

and Potter
	Burn within safe limits
	Supervisor Calcagno mtg 2 May 2001: burn within constraints; transfer the land under FORA supervision


Appendix 2, Proposed Interview Questions (from RESOLVE)

During the interviews, the mediator could ask many or all of the following questions:

•
What is your organization and your role within your organization?

•
What, if any, is your association with the Fort Ord land clearance/reuse?

•
What are the major issues associated with clearing and conveying land?

• 
What are your views on the 1998 Settlement Agreement between the US Army and the Unified Air District?

•
What are the barriers to productive negotiations?  Could they be overcome?  How?

•
Who should be involved in collaboration on the so-called Fort Ord burn?

•
Are there any general principles that ought to be considered in selecting who ought to be represented in the collaborative process?

•
Are you or your organization interested in participating in collaboration?

•
If yes, are there any groundrules you would suggest that would enhance the quality of participation?

•
What would be the impact on you or your interest group if an agreement was not reached, and FORA had to unilaterally develop a plan?

•
Do you have any questions about the process or me?

•
Get accurate name and address for mailing list.

•
Are you an appropriate contact for your organization in the future?

Appendix 3, Acronyms

BLM:  Bureau of Land Management

BRAC:  Base Realignment and Closure

CERCLA:  Comprehensive Environmental Response, Compensation, and 

       Liability Act

CSUMB:  California State University at Monterey Bay

DTSC:  Department of Toxic Substance Control

EPA:  Environmental Protection Agency

FORA:  Fort Ord Reuse Authority

HMP:  Habitat Management Plan

JAG:  Judge Advocate General  [Department that handles military legal issues]

MBUAPCD:  Monterey Bay Unified Air Pollution Control District

OE:  Ordnance and Explosives

RI/FS:  Remedial Investigation and Feasibility Study

ROD:  Record of Decision

UCMBEST:  University of California - Monterey Bay Education, Science, and Technology

USFWS:  United States Fish and Wildlife Service

UXO:  Unexploded Ordnance
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